I. What is a Contract?
1. R2d§1: Contract Defined

An enforceable promise: “A contract is a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.” 
2. Components:

Needs mutual assent (reached by offer and acceptance). Three pillars:

a. Offer



b. Acceptance (a + b are mutual assent)

c. Consideration 

3. Ways to Get Out of Contract:

a. fraud
b. duress

c. mutual mistake

d. unconscionability

e. impracticability 

4. Classical contract theory:

Formal; manifestation of assent is looked at as objectively as possible; bargain theory of consideration (though sometimes look at benefit/detriment too); once you have assented and there is consideration, you are bound, absent fraud, duress, or mutual mistake; we don’t look at the relative value of what’s exchanged.

II. Sources of Contract Law
1. Uniform Commercial Code: 

· Statute 

· Adopted by every state except Louisiana

· Only covers transactions of goods.

2. Common Law
· Judge-made law

· Governs when UCC is silent

3. Restatement

4. Treaty (Convention on International Sale of Goods)

III. Objective Theory of Contract
Classical Rule: In determining whether parties have reached mutual assent, parties are bound by the reasonable, objective interpretation of their words or actions, not their subjective thoughts or intentions. 
· Test for intent: What would a reasonable person in the position of the other party conclude was the intention? 

· Mutual Assent: Absent fraud, duress, or mutual mistake, contracts that were entered into through signing by competent parties (i.e. not child or mentally ill) are valid and enforceable (even if you didn’t read it). 

1. Unilateral Mistake (is not enough): Ray v. Eurice Bros, 1952. Π enters into contract w/ Δ to build a house, Δ claims did not fully read specs before signing, Δ sees specs, refuses to perform. Court holds Δ had duty to read contract before signing and once he signed he expressed, through an objective interpretation, his intent to contract. His subjective (“claimed”) intent is immaterial. The test is objective. His mistake in signing was unilateral not mutual. 
2. (No) Duress: Skrbina v. Fleming, 1996. Π signed away rights to sue employer in order to get severance benefits; said he misunderstood and thought it was a requirement to getting the benefits but not a bar to his claims. Court holds he signed it willingly and doesn’t matter what his unspoken intention was when signing; he signed it and now is bound by what it says. 
3. Fraud/misrepresentation negates assent: Park 200 Investors v. Kartes, 1995. Δs enter into lease agreement with Π, right before they’re about to move in on the way to daughter’s wedding rehearsal, Δ pulls them into office and says sign “lease agreement” (contains a personal guaranty) or you can’t move in. Years later their tenant defaults on rent, Park 100 wants them to pay, they try to disavow it. Court holds Δ used fraud (a misrepresentation) to induce Π’s personal guaranty obligation, thus no assent, and agreement is not binding. 
Fraud requires: (i)material misrepresentation; (ii)made with knowledge or reckless ignorance of falsity; (iii)relied upon by the complaining party. Here the last point hard to see except for the wedding dinner; after Ray would otherwise have been hard to make a case of fraud—they should have read the papers they signed.

IV. Agency

A consensual relationship in which one person (agent/fiduciary) agrees to act on behalf of, and subject to the control of, another (principal). Employment most common agency relationship. Questions arise most often not as to whether the agency relationship exists but rather what was within the scope of the agent’s authority to do.
i. Formation of agency relationship: doesn’t have to be in writing, doesn’t have to be understood as such by either party. Need:
· Manifestation by principal that agent will act on his behalf
· Agent’s acceptance of the undertaking
· Understanding by the parties that the principal controls the undertaking
ii. Fiduciary relationships: Relationship of trust and confidence where principals tend to be dependent on agents for information, advice, etc. Spectrum of responsibility for agents to act in the best interest of their principals, from lowest to highest obligation (agency relationships(directors of a corporation(lawyers/docs/professionals(trustees)

iii. Authority of agent:
· Actual authority: rests on manifestations by the principal to the agent that he take a particular action. Here principal is definitely legally bound by agent’s action.

i. Express: principal instructs agent to take a particular action
ii. Implied: authority not expressly given but is within normal business duties of agent (but not unusual actions like the manager in Plowman)

· Apparent authority: If the conduct (words, action) of the principal, including non-action, cause the third party to believe the agent had authority, then agent has apparent authority and third party can sue either the agent or principal. 

V. Consideration 

Not every promise is legally enforceable—people make promises all the time. Something more is needed: consideration. Without consideration, promise is not enforceable as a contract (but some promises can still be enforceable under doctrines such as promissory estoppel) 

· Elements:

· Legal detriment to promisee (ie, giving up a legal right or something of value) OR benefit to promisor [important in business situations] AND

· Bargained-for exchange [important in gift situations]. 

· Benefit/Detriment Test. To be legally enforceable, a promise must confer benefit upon the promisor or detriment upon the promisee.
· Hamer v. Sidway, 1891: uncle promises nephew $5000 if nephew stops smoking, drinking gambling until age 21. Court holds legally enforceable obligation because nephew’s forbearance of legal rights (to drink and smoke) was sufficient detriment. Difficult when family members are parties; so close to gift transaction.

· Bargain Theory of Consideration: Legal detriment to one party is not enough; to constitute consideration, the detriment must be undertaken based on the promise of the other party, i.e. an exchange.  R2d§71 

· Baehr v. Penn-O-Tex, 1960: Kemp leased property from Π and bought gas from Δ then became insolvent. Penn-O-Tex steps in to take over operation of station and repay debt owed to it out of proceeds. Baehr wants his rent money from Penn-O-Tex, which stalls him, and in the meantime he does not sue them. Finally, Π comes back from FL and sues Δ for rent due, under theory there was a contract between Baehr and Penn-O-Tex. Court holds no contract because no consideration; Π’s did incur a legal detriment, forebearance from his right to sue, but it was not exchanged for Penn-O-Tex’s voluntary assumption of obligation to pay, they didn’t ask for him to forebear. 

· To determine if something was bargained for, ask whether the undertaking of that thing by the promisee was a benefit to the promisor. If not, it probably wasn’t a bargain.  (Like in Kirksey v. Kirksey) 

· Donative Promise: donative promises, which are gratuitous in nature, are not enforceable as contracts. 

· Dougherty v. Salt, 1919: Aunt promises nephew $3000 by signing promissory note, at her death, he tries to enforce it. Court holds that a promise offered and accepted without consideration is nothing more than a gift; just because note says “for value received” doesn’t make it so if there wasn’t anything traded.

· Possible Options for making the gift binding 

i. Executed Gift – give money now; irrevocable and irrecoverable by donor.
ii. Testamentary Gift – leave money in will; drawbacks are that gift will not be made until all estate’s debts are satisfied and enforceable promissory notes are paid.
iii. Gift in Trust – set aside money in trust; donee will eventually benefit from gift but is relieved of responsibility and control over funds.

· Family Promise: Promises in the family are most often gratuitous and, under classical contract law, have no consideration so are not enforceable (see below on promissory estoppel; this case could have been enforced under that doctrine). Contract courts uneasy at dealing with family disputes; prefer commercial context. 
· Kirksey v. Kirksey, 1845: Widow abandons home and moves at written invite of bro-in-law who says he will give her some land and a place to live if she will move, lives there for 2 years, then kicked out. Sues for breach of contract. Court holds that a promise made by a family member in time of grief is mere gratuity; her moving there was not consideration he bargained for, it was a condition of his promise. No contract. 
· Value of Exchange: Courts do not question the relative value of what is exchanged (even sometimes when it’s clear from the value that there is no real consideration and it’s a symbol—i.e., “peppercorn theory of consideration”)
R2d§79: 

· Batsakis v. Demetsios, 1949: Π borrows Greek $ from Δ in exchange for the promise to repay him with $2000 U.S. plus interest after the war, far more than what she got was worth. Lower court awards a lesser repayment, indicating it found there was a valid contract but thought the terms were unfair. Court holds that once there is a valid contract, court cannot inquire into the equivalence of values. 
· Past Consideration: Past consideration is not valid consideration; consideration must be present at time of contract formation.
· Moral Obligation: Moral obligation is not legally enforceable consideration
· Conditions: Conditions to gifts are not consideration (Test for whether something is a condition or consideration: check whether what you’re being asked to do benefits the other person or relates to what you’re getting other than being the reason you’re getting the thing) 

· Plowman v. Indian Refining Co., 1937: VP forced retirements on 18 employees but offered pensions of half salary for rest of their lives in recognition for their past service, they were required to come to office to get checks, after a year stopped paying, employees sued. Court holds that service rendered is past consideration not present at time of “contract” formation and thus not consideration; moral consideration of providing for them is not legally binding; requiring them to pick up checks was condition on a promise, not same as consideration. 
ENFORCEABLE PROMISES EVEN ABSENT CONSIDERATION: PE and Restitution

VI. Promissory Estoppel

Where promises of one party lead the other to justifiably and reasonably rely on their effectuation, the promises should be enforced even if they were only gratuitous, or not otherwise supported by consideration.

Some promises, even if not bargained for, cause the promisee to rely to his detriment. Doctrinal exception to classical contract theory.  

1. Origins: Arose from difficulty classical contract courts had in dealing with non-marketplace disputes, mostly family setting and charitable subscription disputes.

2. Elements (R2d§90, Promise Reasonably Inducing Action or Forbearance): 

§90(1):

· Clear and unambiguous promise that promisor intends to induce an action or forbearance 

· Detrimental reliance by the promisee (the other party does act or forbear). The reliance has to be reasonable and foreseeable.
Note: Katz is as far as you will see reliance going—courts now look to see a definite and substantial change in the promisee’s position to his detriment, and reasonableness also a key factor. 

· Injustice can only be avoided by enforcing the promise

§90(2): With char. donations/marriage settlements don’t need to prove that promise induced action or forbearance

3. Damages: Remedy limited because based on detrimental reliance, not a contract, so get the amount you suffered in reliance, not full contract damages. Damages to place Π back where she would have been had there been no promise, not to where she would be if Δ had fully performed the promise. R2d§90(1): “the remedy granted for breach may be limited as justice requires.”  
4. Williston’s tramp hypo: “Go around the corner and I’ll buy you a coat.” ID the walk around the corner consideration? It is a legal detriment, but it doesn’t benefit the promisor--? A condition of a gratuitous promise. 
5. Family context: see Kirksey v. Kirksey above, demonstrating need for something besides classical contract to enforce familial promises
6. Charitable Subscriptions: 
· Allegheny College v. Nat’l Chautauqua Bank, 1927: Woman promises $5000 to Allegheny for her memorial fund, pays $1000 while alive and this money set aside by college. Before dying, revokes promise. College sues estate after she dies. Court holds that there was a contract, where consideration was college incurring a legal detriment when it received first $1000 by setting it aside and promising the future fund. But talks a lot about detrimental reliance in order to set the stage for P.E. claims later. Cardozo spinning two theories together because it’s a weak contract case (weak because real consideration was creating her memorial fund but consideration has to happen at time of contract formation and that was a future detriment) and strong P.E. case but P.E. not accepted doctrine yet.
7. Commercial context: Context where you least expect to find P.E. But has been used to enforce commercial promises even where mutual assent is missing or incomplete.
· Katz v. Danny Dare, 1980: Employee hurt when store robbed which affected his work output, bro in law tried to get rid of him, promised him a pension in exchange for his retirement, after 13 months negotiation he retired but the pension stopped2.5 years later. Court holds this not a contract but a promissory estoppel claim; they promised him a pension to get him to retire, he stopped working on reliance on it (this is a detriment but not a legal detriment which you would need in K claim b/c a job is not a legal right), and the only way to correct the injustice (ie the lost wages) is to give him the money because he’s now too old to work. 
· Shoemaker v. Commonwealth Bank, p. 108: Mortgagee Shoemaker needed insurance to get a mortgage, bank said you have to get it or we’ll get it for you, bank got it, bank got rid of it, house burned down. Π sued for many things inc. P.E. Court holds there’s enough evidence that it’s possible when bank promised to get insurance Π relied on promise and did not follow up on it, to their detriment. Remands for jury trial. 
VII. Restitution

A person who has been unjustly enriched at the expense of another is required to make restitution to the other. 

Another doctrinal exception to classical contract law. Arose out of contract law (originally called “quasi-contract” or contract “implied-in-law”) but now a separate doctrine based on unjust enrichment. Attempts to remedy the injustice resulting from the benefits received by the promisor. Have performance (that is, consideration) but no offer, no prior promise. 

1. Elements
· Benefit conferred (party intends to be compensated)

· Appreciation or knowledge of benefit

· Acceptance of benefit, making it inequitable

2. Damages: based on value on enrichment, not on value of aggrieved party’s promises nor value of aggrieved party’s out-of-pocket expenses. Usually paid in an “accounting” or “constructive trust.”

Pure Restitution: Party may seek restitutionary recovery for benefits conferred on another where the other never expressly promised to pay for the benefits

3. Emergencies Involving Life and Health: 

· RST of Restitution §116 Preservation of another’s life or bodily integrity. A person who supplied things or services to another even if acting without his consent or knowledge is entitled to restitution if 

a. he acted unofficiously (justifiably in the circumstances) and with intent to charge; 

b. what he provided was necessary to prevent serious injury or harm to other

c. supplier had no reason to know that other would not consent to receiving them if he were mentally competent

d. it was impossible for other to give consent, or consent would be immaterial because other was a child or mentally impaired [comment b includes insanity and says here even if person expressly rejects help it’s immaterial]

· Credit Bureau Enterprise v. Pelo, 2000: Emergency involuntary hospitalization of Pelo after suicide threat, mentally impaired at the time, first refuses to sign that he’ll pay for services, eventually signs, says he doesn’t want to pay. Court holds hospital can recover for rendering necessary or professional medical services even to person who refuses, if they are mentally incompetent. 

· In re Estate of Crisan, 1961: medical services given to unconscious woman, she dies, estate doesn’t want to pay. Court holds hospital allowed to recover in restitution for value of unconsented-to services provided even if can’t prove they conferred a benefit (i.e. she died anyway) because pretty confident person would have consented if able. 

4. Emergencies Involving Property: RST of Restitution §117 Preservation of another’s things or credit. Person who saved someone else’s things from damage/destruction, even without the other’s consent or knowledge, is entitled to restitution if

a. he was in rightful possession of the item

b. wasn’t possible to ask permission first (“reasonably necessary”)

c. reasonably believed owner would have wanted him to do it

d. intended to charge for his services [incentive for professionals to behave altruistically, and weeds out those who don’t know what they’re doing because they couldn’t have charged in non-emergency times]

e. performance of the benefit complete—things accepted by owner

5. Unjust Enrichment in cohabitation: unmarried couple lived together for 12 yrs, had kids, joint bank accounts, joint taxes; she did housework, childrearing, worked in his office; they broke up; she sued for settlement of assets as if it were a divorce. Sued for breach of implied-in-fact K and unjust enrichment. Court holds no contract because no marriage, but unmarried cohabitants can raise unjust enrichment claims upon termination of relationship when one party tries to keep property belonging to both. Remands for trial to see if she meets 3 elements (see above # IX.1)
Promissory Restitution: Party may seek restitution for services/benefits conferred to another, where the recipient makes express promise to pay but only after benefits are received (ie past consideration and thus no formal contract). 

1. Classical Contract Theory: no consideration at time of formation, moral obligation = no contract.

· Mills v. Wyman, 1825: Mills helps sick Wyman Jr., he dies. Wyman Sr. in gratitude promise to pay her for services. Doesn’t. She sues. Court holds past services do not constitute consideration for present contract and the services were not requested; moral obligation not legally binding unless it used to be legally binding when it was entered into and then the law changed

2. Modern Theory: 
· Webb  v. McGowin, 1936: Webb jumps onto log to prevent it hitting McGowin and is injured, McGowin grateful promises to pay bimonthly amt but after he dies estate stops paying. McGowin sues. Court holds this is a contract (but note that this is a stretch and as precedent this case is treated as promissory restitution) because when one receives a material benefit like life saved, promising to compensate afterward is equivalent to requesting the service beforehand. 
· R2d §86: Promise for Benefit Received is enforceable. 

(1) Promise made in recognition of a benefit previously received is enforceable to extent necessary to prevent injustice.

(2) Promise not binding if (a) benefit by the uncompensated helper was a gift, or if the recipient was not unjustly enriched or (b) if its value is disproportionate to the benefit received 

· R2d§71(4): consideration is fulfilled even if promise is made by a party who did not receive the benefit (i.e. if Mrs. McGowin had promised the pension to Webb). “The performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person.” 

VIII. Offer and Acceptance (Bilateral Contracts)
Offer

1. Offer defined: An offer is a manifestation of willingness to enter into bargain, so made as to justify another person in understanding this assent to that bargain is invited and will conclude it (R2d§24, Offer Defined). Whether the person is reasonable in understanding that an offer has been made is judged objectively.
2. Offeror is the master of the offer: he specifies time, place and manner of how it can be accepted. When unspecified, go with what is what reasonable according to industry customs. (R2d§60)
3. Preliminary negotiations are not an offer:  
· Lonergan v. Skolnick, 1954: Δ places ad to sell property cheap, arrangements by mail, sold to other while Π tried to purchase by mail. Court holds there was no firm offer made by Δ; if the offeree knows that the offeror still needs to confirm an offer, then the offer hasn’t really been made yet.

· Price quotations, prelim negotiations, advertisements generally not considered offers, but solicitations to parties to make offers

4. Offer has effect of creating power of acceptance in the offeree (subject to offeror’s time limits or revocation of offer) 
· Once you reject offer, you lose power to accept later (R2d§38, Rejection)
· If offeror takes steps to revoke and offeree hears about it (thru “reliable info”) the offer is terminated (R2d§43, Indirect Communication of Revocation)
5. Offers are effective upon receipt
6. Offers are fully revocable until accepted, and cannot be accepted once they have been revoked: 
· Normile v. Miller, 1985: Property for sale, offer made by prospective buyer, counter-offer returned by seller, buyer didn’t accept offer right away, someone else bought it, THEN buyer tried to accept the counter-offer. Court holds too late; the offer was revocable until accepted and buyer did not have an option contract simply by virtue of there being a time limit on the seller’s offer after which offer was no longer valid
Note: see R2d§25: “An option contract is a promise which meets the requirements for the formation of a contract and limits the promisor’s power to revoke an offer”—this was NOT an option contract because did not limit seller’s power to revoke. An option is an irrevocable offer.
Acceptance

7. Acceptance Defined: Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer. (R2d§50(1)). Can  accept by performance (§50(2)) or promise (§50(3)).
8. Mirror Image rule: Acceptance must match the terms of the offer exactly. (R2d§58)—or it is a counter-offer even if it purports to accept (R2d§59). Offeree’s power of acceptance terminated once he makes a counter-offer unless counter-offer says otherwise (R2d§39(2))
9. Mailbox Rule: Acceptance is effective once put out of offeree’s possession, i.e., dropped in mailbox. Risk of loss or non-delivery is borne by offeror. (R2d§63(1)) This is unlike offer, which is effective upon receipt (see above). 

Note: in option contracts acceptance only effective upon receipt. (R2d§63(2))
10. Acceptance by silence: R2d§69
(1)   Silence can act as acceptance under certain conditions:
a. offeree takes benefit of what’s offered knowing they were for sale

b. offeror has made clear that silence means acceptance and offeree means to accept

c. from previous dealings or otherwise it’s reasonable that offeree should notify offeror if he doesn’t intend to accept
IX. Offer and Acceptance (Unilateral Contracts)

Contract which exchanges offeror’s promise for offeree’s future act. Offeree does not make a promise but instead acts. Rendering of performance constitutes acceptance of offer and consideration (amount rendered to be sufficient is more lax in modern times). Unilateral Ks are only binding on the offeror, not the offeree. 
1. Classical Contract Theory: Offer remained revocable until full performance of act promised
· Petterson v. Pattburg, 1928: Π had mortgage with Δ, Δ said pay before this date get discount, Π arrived at house to pay full mortgage, Δ would not take money and revoked his offer. Court holds this is ok; offer was revocable up until point of full performance (i.e. paying in full) and that had not happened yet. Partial performance is not acceptance. 

· This strict application seemed unfair, led to adoption 1st RST§45, Revocation of Offer For Unilateral Contract; Effect of Past Performance or Tender: If offer made and part performance is done in response, then offeror bound by a contract and must pay

2. Modern Theory: Only substantial performance required to make offer irrevocable. Unilateral contract become a healthy doctrine, esp. in employment settings. Courts rely on it here precisely because of asymmetry, want employees to be able to walk away at any time but employer can become bound at some point once substantial progress has been made on terms.   

· Cook v. Caldwell Banker, 1998: Brokerage firm offers bonus to keep employees, plan is postponed late in year, Π leaves following original terms, brokerage doesn’t pay bonus, Π sues for bonus. Court holds an offeror may not revoke an offer where the offeree has made substantial performance.  

· When offeror makes offer in exchange for performance, an option contract gets created once offeree begins the performance. Duty of offeror to perform is conditional upon completion of the performance by the offeree in accordance with terms of offer. (R2d§45) Somewhere along the lines in the option time period enough performance gets done that offer becomes irrevocable, see Cook. 
· But the option is not obligatory upon the offeree—they can stop whenever they want. 
X. Keeping Offers Open in the Commercial Context  (Promissory Estoppel to Enforce Offers)
Situations where the rule is suspended that offers are revocable until acceptance, and offer is made irrevocable for a certain period of time—an option to accept granted to offeree because of his detrimental reliance on the offer. R2d §87, UCC§2-205.
1. Classical Common Law Approach: Offer is strictly revocable until and unless accepted, even if it states it is irrevocable. 
Note: This free revocation is just the way it is here, not “natural law”; see below CISG Art. 16, which allows for more ways for offer to be irrevocable. 
· James Baird v. Gimbel Bros., 1933: Δ subcontractor underestimated linoleum bid, Π used it in big bid, subcon corrected offer too late, big contract awarded, subcon refuses to do it at price originally offered. Π sues. Court holds no bilateral contract formed b/c an offer for exchange can be withdrawn at any time before being accepted, with no liability, and just using the Π’s bid in its general bid did not constitute acceptance b/c not a mutual obligation (which is what you need for contract). This rule implies mutuality of obligation, protects subcontractor.  
2. Modern Common Law Approach (using Promissory Estoppel to make offers irrevocable): 
· R2d 87(2), Option Contract: offer will be deemed irrevocable for a reasonable period of time if reliance on it is substantial and foreseeable enough, used most often in general/subcontractor cases. When SC submits bid to GC who then relies on it in submitting big bid, SC bid held to be irrevocable until GC can obtain job and accept the bid. But only SC is bound; GC can choose not to use SC’s bid.
· Drennan v. Star Paving Co., 1958: Δ subcon makes lowest bid, Π gen con uses it in big bid, contract awarded, Π went to office to accept Δ’s bid formally, Π says made mistake in bid. Court holds Δ made a promise (i.e. bid) and Π relied on it in a way that if unfulfilled would be to his detriment and render injustice. 
(This rule is good for general contractors (and buyers) though Traynor mentions limits on what they can do and still retain the subcon’s offer (no bid-shopping after K awarded; if they know about the mistake they can’t rely on it; sub can expressly state it is a revocable bid; mere estimates don’t qualify—c. Piazza).  
· Courts have followed Drennan. But Drennan not generalizable past construction—can’t bind every offer through PE.
3. UCC Approach: Statutes can make offers irrevocable (even R2d reiterates this, §87(1)(b)). Most important one is UCC.
· UCC §2-205, Firm Offer: a firm offer not revocable for lack of consideration if it has following elements:

· Offer (see R2d§24)

· by merchant (§2-104)

· to sell goods (§2-105)

· in signed writing that by its terms says it will be held open 

· will be held irrevocable for time stated OR for reasonable amount of time but not more than 3 months. (Popular reading is 3 months max even if offer says otherwise.) 
4. CISG Approach: CISG Art.16(2)(a): “An offer cannot be revoked if it was reasonable for the offeree to rely on the offer as being irrevocable and the offeree has acted in reliance on the offer.” [is this a statute?]
XI. Battle of the Forms (Qualified Acceptance)
Forms used by everyone for expedience but no one reads them and they contain boilerplate language. Clearly both parties think they have entered into a contract, but they have exchanged forms that say different things so what governs? Common law says last form in wins; UCC attempted to fix this and added more rules. 
1. Common Law Approach: when transactions are not covered by goods and thus the UCC, the common law governs offer/acceptance. Most important rules:
· Mirror image rule: Acceptance must match the terms of the offer exactly. (R2d§58) or it is a counter-offer even if it purports to accept (R2d§59)

BUT: R2d§59 comment a says it’s somewhat more lax than that: if acceptance includes diff/add terms but does not depend on them, they are considered to be proposals. More like UCC but not recognized by court in Princess Cruises. 

· Last shot rule: If performance does occur, terms of the last form submitted govern the transaction as party doing the performing impliedly assented through conduct indicating lack of objection. This invites companies to continue sending forms back and forth so that their terms will ultimately govern. Favors sellers over buyers. 
· Last shot rule in cases: Princess Cruises v. General Electric Co., 1998 (223): Princess needs boat fixed. Sends purchase order with terms and conditions to GE, GE counter-offers on same day with its own form and T&C, then corrected it and sent a new final price quotation to Princess with its T&C. Princess accepted verbally over the phone and performed by delivering boat to GE for repair, and paid GE’s lesser price amt. Then problem with repairs, GE takes resp. but wants its T&C to cover, Princess disagrees and sues. Court holds UCC does not apply because this is services not goods, thus common law applies: under mirror image rule each form was a counteroffer, and under last shot rule GE’s was the last shot before performance began, Princess accepted by paying and verbal acceptance. 
2. UCC Approach: Wants to find contracts and regulate unending last shots, so essentially eliminates mirror-image rule and says nonmatching communications can form a contract if the parties intended there should be one but differed over terms. Once you find the offer all other additional terms go against it.
· UCC §2-207: Two main things: (1)determines if there was a contract, and if so, (2)tries to to determine what terms of the K are. Says: 
(§2-207(1) Do parties have a K?: def. or seasonable expression of acceptance sent w/in reasonable time is an acceptance even if its terms aren’t identical, unless acceptance makes expressly clear it is conditional upon assent to its different terms
(Note: Price quotations often treated as prelim negotiations not offers. Purchase offer is usually treated as offer.)

(§207(2) If they do have a K, what to do with the additional terms?: additional terms are proposals. If both parties are merchants, the terms get added except in 3 circumstances: 
(a)offer expressly limited acceptance to its own terms; 
(b)proposed changes are material alterations [test for whether an alteration is material is whether its addition unbeknownst to other party would cause surprise or hardship, see cmt. 4; for permissible alterations see cmt. 5]; 
(c) offeror has objected already to the terms or does so w/in reasonable amt. of time

Note: if one or both parties are not merchants, terms are proposals, require express assent

(§2-207(3) IF writings don’t establish K but both acted like they have one?: conduct by both parties recognizing contract is enough; knockout rule: use terms agreed + UCC gap filler  
NOTE: if the proposed terms are “different,” some courts will treat them as additional and put them through 2-207(2) analysis. However, law is moving toward treating them as conflicting and thus dropping to 2-207(3), knocking out both, and using gap-fillers. 
· Varying Acceptance, Brown Machine v. Hercules, 1989 (231): Hercules wants to buy trim machine from BM. BM sends price quotation with T&C inc. an indemnification clause; H replies with purchase order including “blue box” that says acceptance expressly limited to T&C herein, has no indem clause; BM sends invoice and then order acknowledgment with its own T&C in it; H replies with one correction and doesn’t mention objection to re-inserted indem clause; eventually BM ships and H pays. Then problem later, BM sued, tries to get H to pay under its indem clause. So obviously there is a contract and both parties have performed but unsure what terms govern it for this dispute. Court holds that indem clause not included, b/c BM did not make its terms expressly conditional in its acceptance and H had: 

iv. UCC governs transaction; 

v. the offer was H’s purchase order with blue box; BM’s reply order acknow. was not counter-offer, it was an acceptance b/c it was not expressly conditional on H’s assent to the diff. terms it included (§2-207(1)); 

vi. thus what to do with BM’s terms? They are not part of the K b/c they are btw 2 merchants but fall into the exceptions of §2-207(2)(a) b/c H’s offer expressly limited acceptance, and §2-207(2)(b) b/c are material alteration (indem clause is a material alteration of the terms, not something minute that can be filled by one of UCC’s “gap-fillers” as permitted in §2-207(3))
· Written confirmation differs from oral agreement, Dale Horning v. Falconer Glass, 1990 (240): Dale Horning (AGM) subcon on a project, orders glass from F, agree to price and timeframe over phone; AGM sent confirmation order form to F, at same time F sent confirmation letter with standard form T&C on reverse side that eschewed F’s resp. for consequential damages for defective product; AGM gave specs to F; F performed; AGM received shipment of defective glass and tried to collect cons. damages from F, F won’t pay. Court holds §2-715 normally awards cons. damages to buyer unless contract says otherwise and F’s terms stating otherwise were not part of contract b/c under 2-207(2)(b) they were btw 2 merchants and materially altered the agreement (ct says it is a material alteration if it imposes surprise or hardship on buyer; here there was no surprise but there was hardship and just b/c under 2-719 it might be reasonable normally doesn’t mean it doesn’t impose hardship here). Thus not part of contract and AGM can recover cons damages. 
XII. Electronic Contracts 

What to do with terms supplied at or after delivery (“shrinkwrap” terms) or terms supplied by “clicking through” onscreen. Hill and Klocek disagree, still a large debate, but most side with Klocek. 
2. Strict application of contract law: shrinkwrap terms part of contract

· Hill v. Gateway 2000, 1997 (255): Hills ordered comp. by phone, arrived with T&C in box, said return within 30 days or you accept T&C (inc. arbitration clause), Hills kept more than 30 days then had problems with product and sued. Gateway wanted arbitration clause enforced. Court holds Gateway gets it arbitration. §2-207 does not apply because no battle of the forms here, only one form; Gateway offeror, Hills offeree, thus Gateway is master of offer and controls its terms and Hills accepted by keeping computer more than 30 days. Strict app of K law, terms apply even if not read.
3. Material alteration requires express assent—terms not included

· Klocek v. Gateway Inc., 2000 (259): Π purchased comp from Gateway, arrived with T&C in box stating terms were accepted if comp not returned w/in 5 days. Π had problem with product, Gateway wanted arbitration as per contract clause. Court holds Gateway’s T&C do not govern the transaction; says §2-207 does apply b/c it’s ok to have only one form (see cmt. 1) and usually buyer is offeror, seller offeree, so here phone order was offer, sending comp was acceptance, thus T&C in box were proposals for alteration and since consumer wasn’t a merchant they are only proposals and don’t go into contract unless expressly assented to, which they weren’t. 
XIII. Agreements to Agree (Postponed Bargaining)
What to do when parties have concluded agreement but left some issues unresolved. Agreement to agree clauses are one way to deal with uncertainty of market—want to see which way it will shift and change terms accordingly, particularly in long-term contracts. Beneficial when parties want to move forward but cannot resolve every term in contract; let parties revisit terms as market shifts but eliminate costs of completely renegotiating contract at that future point. 
1. Classical contract theory/Common Law: more reluctant to uphold these contracts because of indefiniteness, reluctant to enforce contracts with agreement to agree clauses unless price term is fixed or includes a method by which price can be ascertained
· Rent is a material term: Walker v. Keith, 1964: 10 year lease, contract said they could extend for another ten years and would agree on rent amt at that time, but couldn’t agree. Lessee, Π, wants to keep K and lessor, Δ, doesn’t. Court holds rent amt is a material term, without it cannot have a contract because no basis for determining breach or remedy, court has no basis of understanding parties’ intentions to set the rent itself.
· R2d §33, Certainty: (1)terms of contract must be reasonably certain, (2)which means provide basis for determining breach and remedy, (3) terms being left open may show that actions are not meant to be understood as offer or acceptance

2. UCC calls this an “open-price term” and is more hospitable: looks to whether openness reaches the level of an intention not to be bound. If parties intend to make a contract, agreement to agree is not a fatal indefiniteness, at least for price terms.
· UCC §2-305: Parties can intend to be bound even w/o fixed price; in these cases the price they meant is a reasonable price. If the parties did not intend to be bound unless they agreed to a price, then there is no contract.
UCC §2-204(3): “Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.”  
· Letter of Intent (also called memorandum of agreement or memo of understanding) may be binding: Quake Construction v. American Airlines, 1990: Quake submits bid to AA, accepted after Quake supplies a list of subcons it will use (which Quake wouldn’t do until AA sent letter of intent to contract with # of details); AA tells everyone at press conference had awarded K to Quake, then cancels; all happens one week before performance began. Quake sues. Court holds AA’s letter of intent was ambiguous as to whether it meant to be bound by it. Jury needs to decide its intention. (An agreement that contemplates execution of formal contract may be binding if that’s what parties intended, but here intention was ambiguous) 
· Factors showing intention to be bound, p. 280

	- whether type of agreement usually in writing
	- did negs indicate formal written document contemplated at start of negs

	- whether contains many or few details
	- where in neg process were negs abandoned

	- whether involves large or small amount of money
	- why abandoned

	- whether agreement requires formal writing for full express of covenants
	- extent of assurances by party disclaiming K

	
	- reliance on anticipated transaction


· Pennzoil v. Texaco, 1987: Pennzoil wanted to acquire Getty so entered into MoA w/ Getty and offered $110/share to shareholders. Δ offers $125/share. Π sues for tortious interference with contract. Court holds for Π, says MoA showed contract btw Pennzoil and Getty.
XIV. Principles and Sources of Interpretation 

How law tries to figure out what the agreement is.
1. 3 methods of interpretation: 

· Subjective:  earliest method in K law; no meeting of the minds, no contract. Policy consid: autonomy of individual and voluntary nature of contracting. 

· Peerless case, Raffles v. Wickelhaus, 1864: 2 merchants entered into contract for sale of cotton, did not have meeting of minds with respect to delivery date, court holds no meeting of the minds on which Peerless ship was meant, so no K. Modern court would be more suspicious of motives.
· Objective:  reasonable interpretation of words and actions used. Policy consid: fairness and efficiency. At extreme end can be problematic, find an objective meaning that neither party actually meant. 
· Modified objective, R2d§201-204: Generally, reasonable meaning governs but can be overcome by mutual agreement. Where parties differ on what was meant, look to see which party knew or had reason to know other party’s intentions and binds parties to that interpretation. If neither knew and each meant different things = no contract. 

· R2d§201, Whose Meaning Prevails: (1) same meaning governs if both parties agree; (2) if parties disagree on meaning, use the meaning that A meant if (a+b) A did not know and had no reason to know B meant something different but B knew or had reason to know what A meant; (3) except as stated above, neither party bound by meaning of the other even if this means contract fails for lack of mutual assent. 

· R2d§202, Rules in Aid of Interpretation: (1)words/conduct interpreted in context of circumstances, great weight given to principal purpose of parties where ascertainable; (2) writing interpreted as whole, all writings part of same transaction interpreted together; (3) unless different intention made clear, (a)general meaning of language used; (b)technical terms given that meaning when used in a transaction in that field; (4) any performance done thus far given great weight in interpreting meaning; (5) interpret parties’ intentions as consistent with each wherever possible
· R2d§203, Standards of Performance in Interpretation: 
(a) Reasonable, lawful, effective meaning of all terms better than unreasonable, unlawful or no effect of some terms.
(b) Hierarchy, best to worst: express terms, course of performance, course of dealing, usage of trade.
(c) Specific, exact terms better than general language
(d) Separately negotiated terms given greater weight than standardized.
· R2d§204, Supplying an Omitted Essential Term: when parties have bargained sufficiently to have made a contract but have not agreed with respect to an essential term, court can supply a term reasonable in the circumstances.

2. Case Law: 
· Modified objective approach: Joyner v. Adams, 1987 (352): Δ is substitute lessee, came in after original guy went bankrupt and made new deal with lessor. Said wouldn’t have to pay yearly rent escalations provided he completed building on the lots. Π sues for penalty of failure to complete. Dispute is over what term “completed development” means—Δ thinks he did b/c water/sewage in and ready for bldg to go up, Π thinks he didn’t b/c bldg not up. Court holds term is ambiguous but can’t just use ambiguity against drafter (in this case Δ); instead have to look at what parties knew about the others’ intentions. Π bears burden of preponderance of evidence, if evidence is equal then Δ wins. Remands to lower court for fact-finding: if one party knew or had reason to know of other party’s meaning of “completely developed,” the innocent party’s meaning prevails. 
Note: see Maxims of interpretation, p. 358-9:
i. Words of a feather: word in series affected by others in same series 

ii. Specific terms govern over more general ones when both are used

iii. If you make a list, if it’s not on the list it doesn’t go in.

iv. Courts look to make contracts valid—will seek interpretation that makes K reasonable, lawful, effective.

v. Ambiguity will be construed against the drafter

vi. If there are multiple parts courts will find a meaning that puts parts together into an effective whole

vii. Purpose of parties given great weight in determining meaning 

viii. Specific provision is treated as exception to general one 

ix. Handwritten/typed provisions trump printed provisions

x. Contracts construed to favor the public interest

· Frigaliment Importing v. BNS International Sales Corp., 1960 (360): Parties drew up K for chicken sales but disagreed that it had been fulfilled by shipment of birds; Π said chicken meant young broilers, not what he received; Δ said could include “stewing chickens” or fowl that were sent. Court holds party wishing to construe term to its narrower meaning holds burden of proof, Π in this case, and Π did not meet burden. Ambiguity of term meant Δ could have reasonably thought he was supplying what Π meant. 
Note: Court uses interpretive aids: [see class notes 11/1/05 for more on these]
i. Contract language

ii. Trade usage (see UCC§1-205; defined as any practice/method of dealing regular enough to justify expectation that it will be observed in transaction in question; new entrants don’t get a break under UCC)

iii. Maxims of interpretation

iv. Negotiation history

v. Legal standards (statutes and regs; modern view is that these are not determinative)

vi. Course of performance (see UCC§2-208)

3. Meaning in Adhesion Contracts: 
· Adhesion contracts: standardized form, imbalance in bargaining power, take-it-or-leave-it nature, drafting party does many of these transactions, adhering party does few. (not all standardized forms are adhesion Ks, like parking lot receipts)  Prof Rakoff/HS lecture. 
· C&J Fertilizer v. Allied Mutual Insurance, 1975 (369): Π farmer sued Δ ins co for failure to pay his insurance claim after being robbed. Dispute over term “burglary,” policy said comp would not pay if no visible, external marks of robbery and here those marks were on interior doors but not outermost. Court holds that with adhesion Ks party does not necessarily assent to all terms; here, provision on burglary was “fine print” that contravened the major dickered terms of the K and thus were not w/in Π’s reasonable expectations of what protection from theft meant. 
· Reasonable expectations doctrine. Objectively reasonable understanding of contracting parties/beneficiaries will be honored 
i. R2d§237cmt f: test for violation of reasonable expectation: if other party would not have assented if aware of term, it is unreasonable. For r.e. doctrine, need (1) K of adhesion and (2) a non-dickered term that frustrates reas expec of contracting party. 
Can show they would not have assented if: term is bizarre or oppressive, inconsistent with dickered terms, eliminates dominant purpose in transaction (p.374)

See also Prof Mayhew factors p. 379.

**Adopted by more than half of states but still very controversial, has not been applied against anyone but insurance companies
4. Interpretation under the UCC

· See R2D §2-202 on when Parol Evidence can be used to interpret/add additional terms to the contract – generally cannot be used when evidence explicitly contradicts written terms.  See Section 19.  
· Generally in UCC hierarchy is: (1)look to express terms; (2)look to course of performance; (3)look to course of dealing; (4) look to trade usage.  
· R2D §2 – 208 Course of Performance

(1) Where the contract for sale involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection shall be relevant to determine the meaning of the agreement.  

(2) The express terms of the agreement and any such course of performance, as well as any course of dealing and usage of trade, shall be construed whenever reasonable as consistent with each other; but when such construction is unreasonable, express terms shall control course of performance and course of performance shall control both course of dealing and usage of trade. 
(3) Subject to the provisions of the next section on modification and waiver, such course of performance shall be relevant to show a waiver or modification of any term inconsistent with such course of performance.  
· R2D §1 – 205 Course of Dealing and Usage of Trade

(1) course of dealing is the sequence of dealings between the parties that provides common basis of understanding; (2) usage of trade is practice having such regularity that is will be observed; (3) both items give meaning to contract – (new entrants should be aware of trade usage, unlike common law); (4)express terms > course of dealing > usage of trade; (5) usage of trade in place where part performance is to occur shall be used in interpreting the agreement as to that part of performance; (6) evidence of trade usage must be given to other party 

Gap fillers we have to know: 2-715 (incidental/cons damages), 2-718 (liquidation or limitation of damages), 2-719 (limitation of remedy)
XV. Supplementing the Agreement: Implied Terms and Obligation of Good Faith
Court can find terms implied in a contract that parties have not explicitly agreed on, either because the term is what the parties actually agreed to or would have if they had bargained about it (“implied-in-fact”) or because the terms serve public policy interests even if the parties didn’t agree or intend to agree to them (“implied-in-law”) and so they will be imposed by the court; the most important of this latter category is the duty of good faith. 
1. Terms Implied in Fact: implied in parties’ words/conducts but not literally expressed. Exclusive agency contracts in particular implies obligations for the licensee/whim-holder. 
· Exclusive Dealing Contracts, Wood v. Lucy, Lady Duff Gordon, 1917 (432): Δ made agreement with Π to exclusive license to her name to place endorsements on fashion products, split profits in half. Δ broke “contract” by making own endorsements without telling p or splitting products. Δ claimed they did not have a K b/c no promise on his part to do anything, thus no consideration. Court holds there was a contract and it was breached because his promise to promote her name with reasonable efforts was an implied promise, though not express (seen by document’s general intent and specific promises he made that were predicated on performance of promoting her name, i.e. accounting and copyright activities).
Looks like a K, smells like a K, Cardozo wants to find a K.  
2. Terms Implied-in-Law: court inserts terms into agreement b/c statute provides or common law dictates or court thinks appropriate 
· Reasonable notification for termination: Leibel v. Raynor Manufacturing Co, 1978 (435): oral agreement btw distributor and a dealer of garage door. Was a K of indefinite duration. Δ terminated agreement with written letter but was effective immediately, didn’t give time to dispose of remaining inventory, etc. Π sues. Court holds UCC governs, this is essentially sale of goods. Thus have obligation of good faith and fair dealing under reasonable commercial standards. Good faith in this context allows termination at will but requires reasonable notification of termination (UCC§2-309). Court says standard is “reasonable” not “actual” notice, and reasonableness applies to extent of advanced warning not method. Return to jury to see if termination in this case met those standards.  
Note: UCC says parties could have put in a no-notice-required provision in their K. Can negotiate around gap-fillers.  
· Good Faith 

· UCC and Good Faith: good faith is device for protecting “spirit” of the K; in other words, to protect bargain parties made against later attempts by one side to undermine it 

i. §1-203: every contract or duty within this Act imposes good faith obligation 

ii. §1-201(19): “good faith” means honesty in fact or in the conduct or transaction concerned

iii. §2-103(1)(b): “good faith” for merchants means honest in fact and observance of reasonable commercial standards or fair dealing in trade

· R2d and Good Faith: R2d§205 says every contract requires good faith and fair dealing 

· Implied duty of good faith applies to discretionary rights provided in a contract: Locke v. Warner Brothers, 1997 (444): Π and Δ contract for 1st-look-deal and pay-or-play deal. Δ has right of first refusal, exclusive 3-yr contract, gives Π $1.5 million. No other obligations. Δ never chooses projects; Π says breach of K and fraud. Court holds Δ had good faith obligation because of exclusivity; discretionary rights do not trump the good faith and fair dealing obligations. Lower ct must decide if there was a breach of good faith. 
· Good faith requirement polices activities of buyers in requirements contracts:
 Empire Gas v. American Bakeries, 1988 (455): Δ enters into 4-ys requirements contract for oil with Π, agreeing to buy all propane converters from Π, estimated how many it would need. Then bought none (lowered req from 3000 to 0). Π sued. Court holds buyer had two requirements: to deal exclusively with seller for its needs, and to exercise good faith in modifying the amt of its needs. But UCC §2-306(1) and its “disproportionate amt” requirement only applies to overbuying, not underbuying (we generally think that’s ok if done in good faith), so only requirement here is good faith. Trier of fact will have to determine if this was bad faith. Factors demonstrating bad faith include buy from other person, make its own, reduce in order to hurt Π, because market shifts and now thinks the deal is a bad one

Test for overbuying = “unreasonably disproportionate; test for underbuying = good faith
XVI. Supplementing the Agreement: Implied Warranties
The last major implied-by-law term. Replaced caveat emptor as the prevailing legal regime, in part because products are less simple and accessible now. Warranties are very powerful risk-shifting mechanisms, shift risk from buyer to seller, not based on actual agreement of parties by implied by law. 
1. Express Warranties, UCC§2-313: 
(1)express warranties are created by (a)affirmation of fact or promise made by seller relating to goods and becoming basis of the bargain for the goods; (b)description of goods that are part of basis of bargain are warranties that goods will conform to that desc. (c) goods must conform to sample or models provided if they form part of basis of bargain; 
(2)don’t have to say it’s a warranty for it to be so, but mere affirmation of values or goods that are opinions or commendations don’t count, i.e. excludes puffery.
2. Implied Warranties of Merchantability, UCC §2-314: warranty of merchantability implied in sales contracts for goods sold by a merchant who regularly sells goods of that kind, inc. food and drink. Merchantable means; broad-based, objective notion of which goods are acceptable; includes (a) pass without objection in the trade under the contract description; (c) fit for ordinary purposes for which such goods used. 

· §2-314 attaches in all cases where not specifically disclaimed; disclaimer must be conspicuous and involve word “merchantability” (§2-316(2)).  
3. Implied Warranties of Fitness for a Particular Purpose, UCC§2-315: created only when at time of contracting seller has reason to know of particular purpose for which goods are required, and that buyer is relying on seller’s skills, then there is implied warranty that goods will be fit for such purpose. Breach of this warranty means not that goods are defective but that they do not fit seller’s particular purpose. Liability not limited to merchant-sellers. Can be disclaimed, see 2-316.
4. Disclaiming Warranties, UCC§2-316: 
(1)for express warranties, words/conduct of warranty and words/conduct negating warranty have to be consistent to disclaim; 
(2) to disclaim implied war of merch, disclaimer must be conspicuous and mention word “merchantability” 
(3) several ways of disclaiming, including “as is” disclaimer (generally found to require conspicuousness too even though not in language of Code)
5. Case Precedent
· Bayliner Marine Corp v. Crow, 1999: Sport-fisherman wants fast boat. Goes over specs (prop matrixes) of boats and promotion materials. Buys small propeller, loads boat with weight over specs, boat doesn’t go fast enough for his purposes. Sues seller and manufacturer for breach of express and implied warranties. Court holds no breach of warranty because 
1. Express: different specs, ad was seller’s opinion; 
2. Merchantability: did not establish standard of merch, no evidence boat-buying public would object (under 2-314(2)(a) and (c0), a sig portion of boat-buying public would have to object to show a breach of merch); need basic and broad-based breach; 
3. Fitness: buyer must rely, seller must have reason to know or know particular purpose he wanted it for. 
XVII. Defenses to Enforcement: Undue Influence, Misrepresentation & Non-Disclosure, Unconscionability, Void Against Public Policy
Exceptional doctrines, cut against strong policies of contract law. Say that there has been an abuse of the bargaining model such that the purported agreement made is invalid.
DURESS
Party entered into or modified contract b/c of unfair coercion arising from other party’s wrongful act; induced by improper threat that left victim with no reasonable alternative. 
Two types: physical (the oldest, original kind) and economic duress (a newer concept). 
Two basic elements: wrongful (improper) threat, and absence of a reasonable alternative. Must also show contract actually induced by the threat. 
1. RST:
· R2d§175, When duress by threat makes K voidable: 
(1)if assent induced by improper threat leaving victim no reasonable alternative, K voidable by victim; (2) if assent induced by a third party, K is voidable by victim unless other party has relied materially or given value to transaction (and doesn’t know of the duress)
· R2d§176, When a threat is improper: 
(1) threat is improper if (a)what’s threatened is a crime or tort; (b)crim. pros. threatened; (c)bad faith threat of suing; (d)threat is breach of good faith/fair dealing under a K with recipient; 
(2) threat is improper if resulting exchange is not on fair terms and (a)would harm recipient but not benefit threatener; (b) effectiveness of threat in inducing assent is significantly increased by prior unfair dealing by threatener; (c) threat is a use of power for illegitimate ends. 
3. Physical Duress: 

· R2d§174, When duress by physical compulsion prevents formation of a K: if assent is physically compelled by duress, it is not valid
4. Economic Duress: defines outer limits of hard bargaining normally expected of parties. Contracts entered into under economic duress deemed voidable (i.e. binding unless disaffirmed and can say expressly or implicitly ratified by victim). Π must show that financial difficulty was caused by Δ who later took advantage of it; mere financial difficult not enough, Π must usually show immediately impending bankruptcy. Also must fit elements of R2d§175(1). 
· Totem Marine v. Alyeska, 1978: Π contracted with Δ to carry construction materials from TX to Alas, problems with overloading and stuff not being ready to transport, as a result went slower than contracted for. Δ terminated K and withheld money owed. Π needed cash badly; agreed to lessen money owed if Δ paid right away. Π later claimed Δ used economic duress to induce Π to sign this binding release of its claims against Δ. Court holds new theory of relief—economic duress. Could have been breach of §176(1)(d), good faith and fair dealing, by threatening to withhold payment when Δ had caused the economic duress by withholding payment and knew Π needed money so badly it had no other reasonable alternative (§175(1)). Legal action for Π could have been a reasonable alternative but in this case would have ruined them because bankruptcy was imminent. Remands to jury trial.  
UNDUE INFLUENCE

Persuasion which tends to be excessive pressure by a dominant party in overcoming the will of a vulnerable party. Usually requires special relationship to find undue influence (though not formally required by RST or common law). 
Big problem with the elderly, especially when they don’t want to admit they were duped in front of a courtroom (e.g. why Ms. Syester probably didn’t bring this claim too).
In some jurisdictions can argue mental incapacity for a particular transaction rather than general mental incapacity. 
1. Elements of over-persuasion (from Odorizzi p. 539): 

i. discussion of transaction at inappropriate place or time

ii. consummation of transaction in an unusual place

iii. insistent demand that all business be finished at once

iv. extreme emphasis on untoward consequences of delay

v. many persuaders against one guy

vi. absence of 3rd party advisors to subservient party

vii. statements that no time to consult financial advisors or attorneys
2. RST:
· R2d§177, When undue influence makes a contract voidable:  
(1) undue influence is unfair persuasion of a party who is under domination of the person exercising persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare; (i.e. have to be unduly susceptible or for some reason other party has such influence over you that it lowers your ability to act like a normal contracting party)
(2) if assent was gotten by undue influence, K is voidable by victim; 
(3) if assent induced by a third party, K is voidable by victim unless other party has relied materially or given value to transaction (and doesn’t know of the undue influence)
1. Case law:

· Odorizzi v. Bloomfield School District, 1966: Π schoolteacher arrested for being homosexual, kept awake in jail for 40 hours, upon arriving home principal and school district superintendent came over and convinced him to resign saying if not they would publicly announce what happened and dismiss him; he resigns. Court holds resignation is voidable because of undue influence. Have to show undue susceptibility to pressure coupled with excessive pressure, both present here. Fulfills all 7 factors. Classic broiler-room tactics. Cause of action for trier of fact to examine. 
Misrepresentation (Fraud) and Non-Disclosure

False statement or omission under circumstances where there’s a duty to speak, in cases where victim is justified in relying.

MISREP: Misrepresentation can be either fraudulent or material—majority of cases involve fraudulent inducement. 
DISCLOSURE: There is no generalized duty to disclose. Cts only shift the risk onto party possessing information in situations of justifiable reliance (1)special rel of trust and confidence; 2)clear mistakes of fact [duties to correct]; and 3)situations where one party justified in relying on other, when the facts extraordinarily strong. Has to relate to basic assumption when K is made that other party knows about, and at that point failure to disclose is a violation of recognized customs and practices and violation of good faith.)

Doctrine in tension with general K law expectation that contracting parties will have a healthy degree of skepticism and will do their homework (cite Ray v. Eurice Bros, p TK).
1.    Checklist process
i.    Is there a statement, is it one of fact or translatable into fact? It will be either:

a. An expression of opinion that Π can rely on as assertion of fact (§168, §169) OR 

b. an omission (§161). Unusual circumstances in which Π can turn an omission into a misrepresentation—these are a lot harder to make actionable b/c harder to prove you relied on something that wasn’t said. Does other party have to tell Π everything they know about a transaction before entering into it?
ii. If you have a statement of fact, was it false? Either:

a. fraudulent (§162(1)) OR 

b. material (§164(2)) 

iii. Once you have all that, can go to cause of action itself in §164. If the assent is induced by fraud or misrepresentation upon which recipient is justified in relying, contract is voidable. Inducement has to have been caused by the misrepresentation (i.e. the assent has to be caused by the misrepresentation; and the misrepresentation has to cause the injury—that you did in fact rely)

2.      RST: (note: relationship of trust and confidence in §161(d) and §169(a) substitutes for individual proof of reliance—if entitled to rely on relationship, do not have to prove actual reliance) 
· R2d§161, When non-disclosure is equivalent to an assertion: non-disclosure of a fact known only to person not disclosing it is equivalent to an assertion that fact does not exist only where: (a) he knows disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material; (b) he knows disclosure would correct a mistake of other party as to a basic assumption on which that party is making the K, and if non-disclosure amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing; (c) he knows that disclosure of fact would correct mistake of other party as to contents/effects of a writing, evidencing or embodying a whole or part agreement: (d) other person is entitled to know the fact b/c of a relationship of trust and confidence between them

Note: HS says (b) is the tricky one that courts are always trying to unpack

Note: Keeton Factors for when fairness requires disclosure of material information (560, 11/22):

1) relative intelligence btw parties (HS thinks this means which is the vulnerable class and is anathema to traditional K law); 
2) relationship btw parties (in Hill just buyer-seller, Syester has a twist as arguably another rel being used to make sale); 
3) manner in which info acquired; 

4) nature of facts not disclosed (3 aspects: whether fact is reasonably discoverable by other party; is fact material by a reasonable standard?—this is the threshold but doesn’t always get at what people want to know b/c it’s obj standard and not about their idiosyncracies; what kind of fact is it—maybe we won’t require disclosure of some facts on personal or autonomy grounds)
5) class to which person concealing info belongs (buyer/seller)

6) nature of K (e.g ins Ks must disclose almost everything; consumer sales might require more disclosure than sales btw experienced businesspeople)

7)importance of fact not disclose

8) conduct of person not disclosing something to prevent discovery. Active concealment of a material fact is fraudulent. 
· R2d§162, When a misrepresentation is fraudulent or material: (1) Misrepresentation is fraudulent if made to induce assent and maker (a) knows/believes assertion not in accord with facts, (b) does not have stated confidence, or (c) knows that he does not have the basis he implies; (2) Misrepresentation is material if would likely induce a reasonable person to assent, or if maker knows it would be likely to induce the particular recipient to do so
· R2d§164, When a misrepresentation makes a contract voidable: (1) If assent is induced by fraudulent or material misrepresentation and Π is justified in relying, then void; (2) if assent induced by third party’s fraudulent or material misrepresentation, K is voidable by victim unless other party has relied materially or given value to transaction (and doesn’t know of the misrepresentation)
· R2d§168, Reliance on assertions of opinion: If reasonable, recipient of opinion can interpret it as assertion (a) that facts known to that person are not incompatible with their opinion, or (b) that he knows sufficient facts to justify opinion.
· R2d§169, When reliance on an assertion of opinion is not justified: Can’t rely on an opinion unless (a) relation of trust and confidence, (b) recipient believes person has special skill, judgment or objectivity, or (c) recipient is particularly susceptible to a misrepresentation of type involved
4. Remedy/Damages: Victims of misrepresentation have 2 avenues of redress: tort action for damages, or contract action to avoid enforceability of K by rescission (which requires returning the money or property involved—not always desirable option). Can rescind contract for material misrepresentation even if not made with fraudulent intent. For contract, 2 possibilities: 

a. Out-of-pocket rule: Π recovers difference between what she parted with and what she received, plus consequential damages—essentially puts Π back where she was before fraud

b. Benefit of the bargain rule: favored by most costs, puts Π back in position would be if Δ had been truthful

5. Case law
· Fraudulent or material misrepresentation, Syester v. Banta, 1965: Old lonely lady signs up for huge amt. dance lessons, loves instructor, he’s fired, she sues for tort, studio hires him back to get her to sign release, she signs, then later wants to rescind and sue for tort claim. Court holds studio made a “predatory play on the vanity and credulity of an old lady.” Δ not “only puffing”—was an opinion she could reasonably rely on (§168 and §169). 
[Scott troubled; thinks the real question is whether there was a fraudulent or material misrep in getting her to sign the release, not just in connection with the tort claim; and if so, was she justified in relying on it? This is question the court ignores—seems she had already doubted the reliance when she sued the first time.]
· Non-disclosure as misrepresentation, Hill v. Jones, 1986 (553): Πs buy house from Δs, has termites, Δs did not disclose, termite inspector did not find. Some evidence of concealment (Δs put furniture on top of bad spots) and willful ignorance (Π “didn’t want to know”). Court holds material non-disclosure of termite prob. Where seller of home knows of facts materially affecting property that are not readily observable and not known to buyer, seller under a duty to disclose them. Remands to jury to decide facts. Ignores integration clause that seems to put the risk onto the buyer.
Unconscionability
Grossly unfair bargain. Absence of meaningful choice for one party coupled with unreasonably favorable contract terms for the other. 
Unconscionability never took off as expected (rarely used b/c risky) and largely overtaken by consumer protection legislation. So it is limited doctrine but has big impact when actually applied. 

Note on legislation: Initially was disclosure oriented, but this didn’t help much b/c people didn’t read or understand the disclosures. Then moved away from disclosure to substantive regulation or enforcement regulation with oversight by gov’t and private rights of actions.

· Basics
· Emerged in U.S. law for goods under UCC §2-302, and then adopted for all Ks in R2d§208. 
· Most courts require showing of both: 

i. procedural unconscionability: defects in the bargaining process
ii. substantive unconscionability: relates to terms of K itself 
· UCC§2-302, Unconscionable Contract or Clause: (1) if ct finds K or a clause in the K to be unconscionable at time it was made, ct can refuse to enforce K or enforce remainder of K w/out the clause, or can limit application of that clause so as to limit unconscionable result; (2)claims of unconscionability afford parties rt to present evidence as to context of clause to help ct make determination. 
· R2d§208, Unconscionable contract or term: same as (1) above. 
· Cases
· Unconscionability is absence of meaningful choice of one party + contract terms unreasonably favorable to other party, Williams v. Walker-Thomas Furniture, 1965 (566): Poor woman on welfare buys many items from store, sold on a lease where title transfers only when she’s paid in full and w/ add-on clause (until pays in full on last item doesn’t get title for any items she’s paid for, even those paid in full). She probably could not have gotten credit for installment payments. Π defaults and Δ seizes everything. Court holds that novel new doctrine of uncons in UCC just passed by Congress applies but lower ct didn’t know and so didn’t hear evidence on this issue; since it is likely that Π had no choice and entered K with little or no knowledge of its terms, but Δ knew and took advantage, Π may introduce evidence on unconscionability in lower ct. Test is context-specific: not simple nor mechanically applied—not just for unequal allocation of risks by superior bargaining power but for true oppression and unfair surprise. 
· Factors: at trial Williams would likely have to show for 

i. procedural uncons: was her meaningful assent not obtained in way we normally think of? Look at: transaction took place in her home; signed K in blank; clause buried in fine print and hard to understand; absence of competing sellers in her poor n’hood (this is relevant but not dispositive as K doesn’t care much about economic inequality)

ii. substantive uncons: add-on clause was inconsistent with tarde practices; clause was unnecessary to achieve stated purpose; benefit to seller of add-on clause is marginal but detriment suffered by buyer is huge, so coercive effect way out of proportion to its benefit. 
Void as Against Public Policy
While there is no apparent flaw in the bargaining process (i.e. no misconduct by the other party), the contract is void b/c it  violates or runs contrary to public policy (illegal subject matter is most obvious example). Differs from other grounds for voiding contracts b/c process not flawed. 
Looked mostly at example of non-compete clauses.
· RST
General
· R2d§178, When a term is unenforceable on grounds of public policy. 
(1) [Scott says: In favor of supporting enforceable contracts. Burden of proof lies squarely on the party seeking non-enforcement. Requirement in order to void the contract that “Contractors’ interest are clearly outweighed by public policy concerns” (higher than normal standard of preponderance of the evidence). Clearly outweighs is much higher than mere preponderance of the evidence.]  

(2) and (3) [Scott says: tell you how you do the balancing—what goes in favor of or against enforcement. Courts have interpreted those differently but at least there’s a set of factors. This is the prevailing way Courts analyze these contracts absent a statute saying don’t enforce this kind of contract]
Non-compete

· R2d§187, Non-Ancillary restraints on competition: promise to restrain from competition that is not ancillary to otherwise valid transaction or relationship is an unreasonable restraint of trade. 
· R2d§188(1), If promise to refrain is ancillary it is still unreasonably in restraint of trade if ((a)restraint greater than needed to protect promisee’s legit interest; or 
((b)promisee’s need is outweighed by the hardship to the promisor or the likely injury to the public. 
· R2d§188(2): promises that are ancillary to a valid transaction/relationship include: (a) promise by seller of business not to compete with buyer so as to injure value of business sold; (b)promise by employee or other agent not to compete with his employer/principal; (c) promise by partner not to compete with partnership. 
· Covenants Not to Compete
· Covenants not to compete for doctors, Valley Medical Specialists v. Farber, 1999 (599): Δ pulmonologist, shareholder and dir at hospital, signs covenant not to compete w/ certain geographic (5 m) and time (3 yrs) restrictions, leaves, operates within restricted zone, Π hospital sues. Court holds this covenant violates pub policy; pub interest involved in restrictive covenants btw doctors will be strictly construed for reasonableness (weighs interests of employer, employee, and public). In this case, geographic scope too far; time too long; activities restricted too broad; pub interest in seeing their drs too great. This K must be voided as terms are not severable. But rest covenants btw doctors not illegal per se. 
Note: rest covenants btw lawyers are void for PP per se (see Dwyer v Jung 603)
· Checklist for covenants not to compete: 

( Must be ancillary to valid transaction (§187)

( Covenant is no broader than necessary to protect promisee’s interest (§188(1)(a)). Look at:
· Scope of activities (cannot be overly broad)

· Geographic limitations (what is reasonable in reference to particular market)

· Time frame (what is necessary to particular industry)

( Then §188(1)(b), weigh employer’s need against hardship to employee (ability to find work elsewhere) and public interest (demand for person’s skill, patient/client interest)
· Court can edit covenants—strike out grammatically severable, unreasonable provisions. And if it can’t do that it will throw out whole covenant, as court did in Valley Medical. 
· CA is only state where CNTC are illegal per se, due to high-tech industry—wanted lots of freedom of movement and information exchange to get technology off the ground 
· Public Policy and Marriage

· Pub policy views of marriage prevail, Borelli v. Brusseau, 611: Π wife promised by Δ husband that if she took him home from hospital and cared for him through end of his life would leave her much stuff in will. She did, he died, stuff went to his kids. She sues estate. Court holds contracts btw married persons to provide nursing care and void as a matter of pub policy b/c pub policy views it as a pre-existing duty (and also thus no consideration for her promise b/c she already had to as per statute), cites statutes. Dissent argues pub policy would be better served by allowing wife to contract for such services. 
Note: court options: 

1)declare K void (further statutory purpose and easy to administer but unjustly enriches one party over another); 

2)refuse to declare K void absent legislative directive (some courts do this, more often for regulatory statute than for revenue-raising statute); 

· 3) middle path, a balancing act. Can either:

· declare the K void but redress resulting injustices with restitutionary remedy (reasonable value of services provided without profit component), or 

· take RST§178 approach—determine on a case-by-case basis whether K should be unenforceable and struck down. Flexible but unpredictable. 
XVIII. Justifications for Non-Performance: Mistake, Impossibility, Impracticability, Frustration of Purpose

Extreme doctrines, all revolve around idea that something so important has changed that the obligation to perform the contract has to be lifted. Go to the substance of the K, which courts are often reluctant and ill-equipped to deal with. Very exceptional doctrines, place a high level of proof on parties pleading them. 

MISTAKE

Remedy: party may void K based on mutual/unilateral mistake for a reasonable time after discovery. K becomes voidable by the party adversely affected by the mistake. Full restitution is required for any benefits conferred up to the time K was voided. Party voiding K must also make restitution.
Mutual Mistake
· R2d§151, Mistake is a belief that is not in accord with the true facts in existence at the time of the contract (with mutual mistake neither party was aware of existence of the fact)
· R2d§152, When Mistake of Both Parties Makes Contract Voidable. Elements necessary to establish claim. 
· (1)Mistake was made by the parties as to a basic assumption on which contract was made

· Has a material effect on the agreed exchange of performances
· Party seeking to avoid the contract cannot be one who is said to bear the risk under §154

· (2) to determine material effect account is taken of any relief by reformation, restitution, or otherwise
· R2d§154, When a Party bears the risk of a mistake: (a)risk allocated to him by agreement of parties; or (b) “conscious ignorance”—knows he doesn’t have all the facts but treats his limited knowledge as sufficient; (c)risk is allocated to him by court b/c it’s reasonable in circumstances to do so. 
· Lenawee Ct Bd of Health v. Messerly, 1982 (634): Raw sewage seeping out of newly bought housing property. Condemned. Both parties acted in mistaken belief that premises fit for human habitation. Court holds although K found mutual mistake that relates to basic assumption upon which parties contracted, court not forced to grant rescission in every case. “as is” clause was a statement of risk allocation to Π so he should bear risk. (this is not a terribly strong arg as this was just a boilerplate clause, but someone had to pay here)
Note: Court does not have authority in our system to “split the difference” in mutual mistake cases

Unilateral Mistake: much harder to prove and much harder to get relief. 
· R2d§153, Unilateral mistake (When mistake of one party makes K voidable): all the elements of §152 (basic assumption, material, not bear the risk under §154) + (a) effect of mistake is such that enforcement of K would be unconscionable (uncons = “is severe enough to cause substantial loss” says Knapp p. 649, “substantial hardship” says Wil-Fred) or (b) other party had reason to know of the mistake or his fault caused the mistake. 

· Wil-Fred’s v. Metropolitan Sanitary Dist, 1978 (643): Wil-Fred withdrew its bid when subcon proved unable to meet a K commitment when it had made a mistake and underbid. County would not rescind deposit or bid. Court holds this was unilateral mistake by Wil-Fred. Can rescind b/c mistake was material feature of K; occurred notwithstanding reasonable care; enforcement would be unconscionable; other party can be restored to status quo (reasonable time and if non-mistaken party has not substantially relied—no reliance damages.) 
Note: court considers other factors besides §153: risk assessment factors. 

The next doctrines—impossibility, impracticability, and frustration of purpose—occur after K is made, but before (sometimes even during) performance. They either suspend the contract obligation or excuse it altogether. Can arise at any time during performance, and even if other party has fully performed you are relieved of your obligation. So courts look at these very skeptically. 

IMPOSSIBILITY

Almost always applies to personal service contracts where the identity of the person matters (like an artist or performer) and he can’t perform (dies or is incapacitated), or to unique non-fungible goods. But even for goods some courts will try to value the thing rather than suspend or excuse the K for impossibility.   
Restatement

· R2d§262, Death or incapacity of person necessary for performance: K is impracticable if person’s performance was a basic assumption on which the K was made. 

· R2d§263, Destruction, Deterioration or Failure to Come into existence of thing necessary for performance: the event must be something whose nonoccurrence was a basic assumption of the K

· R2d§264, Prevention by government regulation or order: if performance is made impracticable by gov’t reg or order, it is an even the non-occurrence of which was a basic assumption of the K. 

UCC

· UCC§2-613, Casualty to identified goods: if goods suffer before risk of loss passes to buyer, then buyer can (a) avoid K or (b)adjust the K so that he accepts only what’s good. 

Note: ordinarily destruction or damage of goods doesn’t qualify as impossibility b/c they are fungible and hence substitutable, but in rare cases where goods are unique/rare, §2-613 applies. 
Cases

· Taylor v. Caldwell, 1863 (653): Music hall burns down. Court holds no breach b/c of impossibility; without fault of either party the specific performance is impossible, money damages hard to define (speculative) and won’t solve the problem. 
IMPRACTICABILITY
Unexpected event occurs which makes performance by a party much more burdensome (“subjective” impossibility).

Restatement 
· R2d§261, Discharge by Supervening Impracticability: After K is made, party’s performance made impracticable without his fault by occurrence of an event the non-occurrence of which was basic assumption of the K ( his duty to render the performance is discharged unless language or circumstances indicate the contrary. 

UCC

· §2-615, Excuse by failure of presupposed circumstances: unless seller assumes a greater obligation, (a) seller’s delay in delivery or non-delivery in whole or part is not a breach of his contractual duty if doing so has been made impracticable by occurrence of an event the non-occurrence of which was a basic assumption of the K, or by compliance with gov’t order or regs.
Note: cmts make clear that this is about commercial impracticability, which encompasses both impracticability and frustration of purpose.
Cases

· Losing $ on K, even so much $ it will drive you out of business, is not enough to get out of the K without something more (like an improper threat, misrep, etc.), Karl Wendt Farm Equip v. International Harvester, 1991 (655): IH franchised with companies, then sold that division b/c unprofitable, new company did not continue franchise agreements with all franchisees, inc Wendt. Wendt sued IH for breach of franchise agreement. IH claimed impracticability of performance b/c of money crisis, and frustration of purpose b/c couldn’t make any money. Court holds changes in the economy are within contemplation of parties making long-term Ks. Performance is not excused due to a foreseeable event that renders the K unprofitable (market shifts). Making money not a basic assumption (R2d§261); making money can’t be the principal purpose of the K (R2d§265). has contractual provisions for this (6-month termination—IH should just give termination notice and pay the 6 mon rather than try to get out of it entirely). 
· Natural disaster sometimes gets you impracticability, Opera Co. of Boston v. Wolftrap, 1987 (664): opera performing at Wolftrap, thunderstorm causes power outage, venue shut down, performance cancelled. Opera comp sues for its fees, Wolftrap pleads impracticability. Court holds Wolftrap is relieved of obligation to pay fees due to impracticability. HS thinks this is bad decision: this is predictable event with predictable risk, ought to be within contemplation of normal risks assumed by parties in the K. Makes sense to make Wolftrap to bear risk b/c they know of risks and how to plan for them. 
FRUSTRATION OF PURPOSE

An unexpected event renders the value of a party’s bargain essentially worthless. Different from impracticability, saying “now K is worthless to me,” rather than “I cannot do it.”

Restatement

· R2d§265, Discharge by Supervening Frustration: where party’s principal purpose of K is substantially frustrated without his fault by occurrence of an event the non-occurrence of which was a basic assumption of the K, his remaining duties to render performance are discharged, unless the language or circumstances indicate the contrary. 

UCC
· §2-615(a), see above, is for both impracticability and frustration 

Cases

· Mel Frank Tool Supply v. Di-Chem, 1998 (668): Δ rents storage space from Π to store chemicals. City enacts regulations saying no chem. storage there, Δ in violation. Δ wants to get out of K and store somewhere else. Π sues for breach. Δ says frustration of purpose. Court holds Δ still obligated, b/c some storage still available—K not entirely worthless, purpose not “substantially” frustrated, only “partly” (substantial = near total). Also should have thought of this risk—even though §2-615(a) talks about gov’t regs or orders, courts have not been uniform in how these affect practicability of Ks. 
� Requirements K: buyer and seller agree that seller will supply all of buyer’s needs for a product within a given time. Within that amt buyer cannot buy from someone else and seller must supply its maximum but if has more can sell to others. Outputs K: seller agrees to sell exclusively to buyer.  
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